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Nominee: Is there a point in pregnancy when you believe women lose their civil rights? 

 
June 19, 2009 
 
Dear Members of the Senate Judiciary Committee: 
 
Long before President Obama selected Judge Sotomayor as his nominee to the Supreme Court, 
advocacy groups and media outlets identified the issue of “abortion rights” as a key issue for 
determining the nominee’s qualifications.1 Focusing on abortion, however, makes it possible to 
ignore critical issues for women that might not be readily apparent. Nearly a million women each 
year terminate their pregnancies, close to another million suffer miscarriages and stillbirths, and 
more than four million women continue their pregnancies to term: Each and every one of these 
women benefits from the Court’s decision in Roe v. Wade.2 
 
Roe stands for much more than the right to terminate a pregnancy. As the Supreme Court 
explained in later cases, Roe has been “sensibly relied upon to counter” attempts to interfere with 
a woman's decision to become pregnant or to carry her pregnancy to term.3 In Roe, the Court 
rejected the argument that fetuses are persons and that states may treat them as such. In so doing 
the Court protected the Constitutional personhood of women. Thus, while the court in Roe 
recognized a limited state interest in potential life that permits states to prohibit access to 
abortion under some circumstances, the decision established that there is no point in pregnancy 
when women lose their fundamental civil rights – to bodily integrity, informed medical decision-
making, due process, liberty, and life itself. 
 
Roe and subsequent decisions recognized that according legal rights to fetuses separate from 
those of the pregnant women would not only jeopardize women’s lives and health by denying 
them access to legal abortion, but would also undermine substantially their dignity, their ability 
to participate as full and equal citizens in our society, in short their status as full Constitutional 
persons.4 
 
Experience before Roe makes clear that if it were overturned hundreds of women would die each 
year from illegal abortions and thousand would have to risk their lives and liberty or be forced to 
endure unwanted pregnancies.5 While few women were arrested pre-Roe,6 legal action since 
then, including the arrests discussed below, suggests that it is far more likely that if abortion 
becomes illegal again, women themselves will be arrested.7 Experience from other countries that 
still have restrictive abortion laws, establishes that criminalizing abortion does little to reduce the 
rate at which women seek to terminate their pregnancies.8 Instead, it determines the conditions, 
often dangerous and demeaning, under which women do so.9  
 
When laws criminalizing abortion were originally passed in the United States, one justification 
was to protect pregnant women from what had been, but is no longer, a dangerous procedure. 
Today the primary argument for outlawing abortion is that the “unborn” have separate legal 
rights. As Ramesh Ponnuru, a conservative writer, explained in a piece imagining life after Roe:  
“The crucial legal goal of the pro-life movement is . . . that unborn children be protected in 
law.”10 This is one reason why the harm of overturning Roe extends beyond the issue of abortion. 
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For example, the claim that fetuses have legal rights independent of pregnant women, or that the 
state may assert such rights on behalf of fetuses, has been invoked to justify court orders taking 
custody of pregnant women and forcing them to undergo major surgery for the alleged benefit of 
the fetus.11 In one case, later overturned on appeal, the surgery resulted in the death of the 
pregnant woman and her baby.12 Claims of fetal rights were used to justify extraordinary state 
action against a Florida woman who wanted to have a vaginal birth after a previous delivery by 
Cesarean surgery. When she was near delivery, an armed Sheriff came to her home, took her into 
custody, strapped her legs together and transported her to a hospital, where, without any 
opportunity to challenge the state’s actions, she was forced to undergo major surgery that she 
believed was unnecessary and dangerous to her and her baby. When she sued for violations of 
her civil rights, including deprivation of physical liberty and forced surgery without any 
semblance of due process, a federal district court said that "[w]hatever the scope of Ms. 
Pemberton's personal constitutional rights in this situation, they clearly did not outweigh the 
interests of the State of Florida in preserving the life of the unborn child." 13 
 
The argument that fetuses have separate legal rights (as opposed to moral value) has been used to 
justify the arrest of hundreds of pregnant women who love their children but who have not been 
able to overcome an addiction in the short duration of a pregnancy.14 This claim has been used to 
justify policies targeting low-income women of color for illegal searches and seizures.15  It has 
been used to justify the arrest and detention of pregnant women who drank alcohol,16 who 
exercised their right to informed consent by refusing cesarean surgery,17 who didn’t get to the 
hospital quickly enough on the day of delivery,18 who were in a “dangerous” location while 
pregnant,19 who refused to submit to state ordered prenatal exams,20 who are HIV-positive,21 and 
who have experienced miscarriages and stillbirths.22 This argument has been used to justify 
discrimination against women in the workplace.23 It has been used as the basis for civil suits on 
behalf of children against their mothers for alleged acts of negligence during pregnancy.24 It has 
been used to appoint or consider appointing guardians ad litem for fetuses not only to prevent 
abortions but also to determine what medications the pregnant woman would be allowed to take 
and how she might be required to deliver.25 
 
Fortunately, these horrific cases do not represent controlling legal precedent.  Many of the cases 
were dismissed when challenged and most of the lower court decisions upholding these state 
actions were overturned on appeal. Those cases that survived do so only as exceptional outliers, 
in part, because Roe stands as the law of the land.  
 
Abortion is undeniably a key and contentious issue in the confirmation process, but it is 
important to remember that 60% of women having abortions are already mothers26 and that by 
age 44, approximately 84% of all women in the United States have been pregnant and given 
birth. 27  
 
Because decisions regarding Roe v. Wade will inevitably affect all pregnant women, we the 
undersigned request that the Judiciary Committee ask Judge Sotomayor (and every future 
Supreme Court nominee): Is there a point in pregnancy when you believe women lose their civil 
rights? If so, what is that point; and on what do you base your conclusion? 
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Respectfully submitted, 
 
  Lynn Paltrow, JD, Executive Director, National Advocates for Pregnant Women 

Kim Abbott, Organizer, Montana Human Rights Network 
Jill E. Adams, JD, Executive Director, Law Students for Reproductive Justice 
Jane Aiken, JD, Professor of Law, Georgetown University Law* 
Sara Ainsworth, JD, Senior Legal & Legislative Counsel, Legal Voice (formerly Northwest Women's Law Center) 
Anita L. Allen, JD, PhD, Henry R. Silverman Professor of Law and Professor of Philosophy,  
                    University of Pennsylvania Law School 
Elise Andaya, PhD, Assistant Professor of Anthropology, University at Albany 
Annette R. Appell, JD, Associate Dean for Clinical Affairs, Washington University School of Law 
Nancy Aries, PhD, Professor, Baruch College* 
Charon Asetoyer, Executive Director, Native American Community Board 
Byllye Avery, Founder, Avery Institute for Social Change* 
Fran Blumberg, PhD, Associate Professor, Fordham University* 
Sheila Blume, MD  
Nancy D. Campbell, PhD, Associate Professor, Rensselaer Polytechnic Institute* 
Monica J. Casper, PhD, Professor of Social & Behavioral Sciences and Women's Studies, Arizona State University* 
Margaret Chapman, Executive Director, WV FREE 
April L. Cherry, JD, Associate Professor of Law, Cleveland-Marshall College of Law, Cleveland State University 
Ellen Wright Clayton, MD, JD, Director, Center for Biomedical Ethics and Study, Vanderbilt University* 
Rhonda Copelon, Professor, City University of New York School of Law* 
Carol C. Coulson, MD, Clinical Professor of Obstetrics and Gynecology, University of North Carolina School of Medicine,  
                    Mountain Area Health Education Center* 
Kim J. Cox, PhD, CNM, ARNP, Women's Health Nurse Practitioner, Duval County Health Department* 
Crystal D. Crawford, JD, CEO, California Black Women's Health Project 
Cynthia R. Daniels, PhD, Chair, Political Science Department, Rutgers University 
Natalia Deeb-Sossa, PhD, Assistant Professor of Sociology, University of California Davis 
Patricia Dempsey, DSW, Associate Professor, Hunter College School of Social Work* 
Dázon Dixon Diallo, MPH, President and CEO, SisterLove, Inc. 
Nancy Ehrenreich, JD, Professor of Law, Denver University School of Law 
Michelle Fine, PhD, Distinguished Professor of Psychology, Graduate Center at the City University of New York* 
Jeanne Flavin, PhD, Associate Professor of Sociology, Fordham University 
Karen Floyd, Practice Manager of a Maternal-Fetal Medicine Practice 
Susan Frelich Appleton, JD, Professor of Law, Washington University School of Law 
Fredric D. Frigoletto, Jr., MD, Massachusetts General Hospital/Harvard Medical School* 
Janet Gallagher, JD, Author, “Prenatal Invasions & Interventions: What's Wrong with Fetal Rights” 
Cynthia Garcia Coll, PhD, Professor of Education, Psychology & Pediatrics, Brown University 
Katherine Goldwasser, JD, Professor of Law, Washington University School of Law* 
Laura E. Gómez, JD, PhD, Professor of Law, University of New Mexico School of Law 
Linda Gordon, PhD, Professor of History, New York University 
Michael A. Grodin, MD, Global Lawyers and Physicians 
Kim Gutschow, PhD, Visiting Assistant Professor, Religion and Anthropology, Williams College* 
Lisa Harris, MD, PhD, Assistant Professor, Departments of Obstetrics and Gynecology and Women's Studies,  
                    University of Michigan* 
Eleanor Hinton Hoytt, President and CEO, Black Women's Health Imperative 
Lisa Ikemoto, JD, LLM, Professor of Law, University of California Davis School of Law 
Hytham Imseis, MD, Maternal-Fetal Medicine, Charlotte, North Carolina 
Susan M. Jenkins, JD, The Big Push for Midwives Campaign 
Sujatha Jesudason, PhD, Executive Director, Generations Ahead 
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Carole Joffe, PhD, Professor of Sociology, University of California Davis 
Hillary Jorgensen, LUZ Reproductive Justice Think Tank 
Barbara Katz Rothman, PhD, Professor of Sociology, City University of New York 
Linda K. Kerber, PhD, Professor of History, Lecturer in Law, University of Iowa 
Linda Layne, PhD, Hale Professor of Humanities and Social Sciences, Rensselaer Polytechnic Institute 
Toni Bond Leonard, President and CEO, Black Women for Reproductive Justice 
Barry M. Lester, PhD, Professor of Psychiatry and Pediatrics, Director, Center for the Study of Children at Risk,  
                    Brown Medical School and Women and Infants Hospital* 
Antoinette Sedillo Lopez, JD, Professor of Law, University of New Mexico School of Law 
Judith Lorber, PhD, Professor Emerita, Graduate School and Brooklyn College, City University of New York* 
L. Indra Lusero, Co-Director, The Elephant Circle 
Erica Lyon, Founder, Director of Education, Realbirth 
Mary Faith Marshall, PhD, FCCM 
Carol Mason, PhD  
Elaine Tyler May, PhD, Professor of American Studies and History, University of Minnesota 
PJ McGann, PhD, Department of Sociology, University of Michigan 
Howard Minkoff, MD, Chair of Maimonides Medical Center, Professor, State University of New York Downstate* 
Jacinta Montoya, Executive Director, Colorado Organization for Latina Opportunity and Reproductive Rights 
Lynn M. Morgan, PhD, Professor of Anthropology, Mount Holyoke College* 
Sheigla Murphy, PhD, Director, Center for Substance Abuse Studies, Institute for Scientific Analysis 
Judy Murphy, Co-Founder, Moms Off Meth* 
Lawrence J. Nelson, PhD, JD, Senior Lecturer, Santa Clara University* 
Robert Newman, MD, MPH, Director, International Center for Advancement of Addiction Treatment 
Judy Norsigian, Executive Director, Our Bodies Ourselves 
Michelle Oberman, JD, Professor of Law, Santa Clara University School of Law 
Jon O'Brien, President, Catholics for Choice 
Brandi Parrish, South Carolina Coalition for Healthy Families* 
Cynthia A. Pearson, Executive Director, National Women's Health Network 
Rosalind Petchesky, PhD, Distinguished Professor of Political Science, Hunter College & the Graduate Center,  
                    City University of New York* 

Nicola Pitchford, PhD, Associate Professor, Fordham University* 
Richard F. Rakos, PhD, Professor of Psychology, Cleveland State University 
Leslie Reagan, PhD, Associate Professor of History, Medicine, Law and Gender and Women's Studies,  
                    University of Illinois at Urbana-Champaign 
Dorothy Roberts, JD, Professor of Law, Northwestern University School of Law 
Loretta Ross, National Coordinator, SisterSong 
Rachel Roth, PhD, Author, “Making Women Pay: The Hidden Costs of Fetal Rights” 
Connie Rudnick, Esq., Professor of Law, Massachusetts School of Law 
Mary Russo, PhD, Professor, Hampshire College 
Suzanne Sangree, JD  
Karen Shain, Co-Director, Legal Services for Prisoners with Children 
Eveline Shen, MPH, Executive Director, Asian Communities for Reproductive Justice 
Ellen S. Silber, PhD, Fordham University Institute for Women and Girls 
Sharleen H. Simpson, PhD, ARNP, Associate Professor, College of Nursing, University of Florida* 
Emily Spitzer, JD, Executive Director, National Health Law Program 
Wanda Jo Stapleton, Former State Representative, Oklahoma 
Dana Stone, MD  
Nada Stotland, MD, MPH, Professor of Psychiatry, Rush Medical College, Chicago 
Renee Stromme, Executive Director, North Dakota Women's Network 
Mia Kim Sullivan, Associate Director of Programs, Civil Liberties and Public Policy Program, Hampshire College 
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Barrie Thorne, PhD, Professor of Sociology and Women's Studies, University of California Berkeley* 
Susan J. Tracy, PhD, Professor of History, Hampshire College* 
James Trostle, PhD, Professor of Anthropology, Trinity College* 
Deborah Tuerkheimer, JD, Professor of Law, University of Maine School of Law 
Sandra Turner, PhD, MSW, Associate Dean, Fordham University Graduate School of Social Service 
Ayelet Waldman, Author, “Bad Mother: A Chronicle of Maternal Crimes, Minor Calamities, and Occasional Moments of Grace” 
Tracy A. Weitz, PhD, MPA, Assistant Professor, University of California, San Francisco* 
Sandra Wilson, RN, Neonatal Intensive Care, Augusta, GA 
Susan Yanow, MSW, Reproductive Health Consultant  
Miriam Yeung, MPA, Executive Director, National Asian Pacific American Women's Forum 
Karen Zivi, PhD, Assistant Professor, University of Richmond 

*Institution listed for identification purposes only. 
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