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WRITING CONTEST TO ADVANCE FEMINIST LEGAL SCHOLARSHIP ON THE |IMPORTANCE OF
BIRTHING RIGHTS IN THE DISCUSSION OF GENDER EQUALITY AND FEMINIST
JURISPRUDENCE

National Advocates for Pregnant Womerseeks studentwritten law review style articles discus-
ing the importance of birthing rights in the discussion of gender equality and feminist jurispu-
dence. The judging panel will include experts and activists igender equality, reproductive
justice, and birthing and human rights. Articles will be judged according to the strength and
creativity of the legal analysis, inclusionof race and classconsiderations clarity and style of
writing, and how well the articleanswers the specific question at hand’he winner will receive
$1000. Second prize is $500, and third prize is $250. The first-prize winner will also have an
opportunity to attend a conference in the field

Please write a law review article addressing the question of why gender discrimination and feminist
jurisprudence courses should include disaus®f childbirth and birthing rights. This contest seeks a
legal and educational argument about what is lost when the discussion of reproductive justice does not
include the rights of birthing women, the legal status of midwiaed, such things asvhetler a

woman has a right to a honrth, a right toa vaginal birth after a caesarean section, and whether
legal principles of informed consent and medical malpractice apply to birthing wdinediscussion

below will help guide your analysis.

By age 25 years, approximately half of all women in the United States have experienced at least one
birth, and approximately 84% of all women in the United States have given birth by age 44 years.'
However, of the top three casebooks used in law school courses dedicated to gender and the law, none
address the issue of childbirth or midwifery.” Gender discrimination courses have a similar pattern:
under the reproductive rights section of the curriculum, abortion gets the lion’s share of the discussion,
with a few adventurous professors moving into the territory of criminalization of pregnancy for drug-
using women and fewer still touching on the brave new world of reproductive technologies. Typically
the reproductive rights unit ends by segueing into the gendered construction of parenthood. This is a
logical progression, but we are concerned that there is a glaring omission: how did a woman manage to
transition down the syllabus from “maternal rights vs. fetal rights” to “motherhood” without crossing
the threshold of childbirth? Abortion is undeniably a key and contentious legal issue, but 60% of

" Prize amounts may increase. Please check our website, www.advocatesforpregnantwomen.org for periodic mpdates co
cerning the contest, cosponsors, additional prompts, and prize awards.

' Ctr. for Disease Control & Prevention, Recommendations to Imgve Preconception Health and Health C@e&nited

States: A Report of the CDC/ATSDR Preconception Care Work Group and the Select Panel on Preconcepfibn Care,
(No. RR06) MORBIDITY & MORTALITY WEEKLY REP., (REPORTS AND RECOMMENDATIONS) 2 (Apr. 21, 2006), available at
http://www.cdec.gov/mmwr/PDF/rr/rr5506.pdf.

2 SeeK ATHERINE T. BARTLETT & DEBORAH L. RHODE, GENDER AND LAW: THEORY, DOCTRINE, COMMENTARY (4th ed.

2006); D. KELLY WEISBERG, FEMINIST LEGAL THEORY (1996); and HERMA H. KAY & MARTHA S. WEST, CASES AND MA-

TERIALS ON SEX-BASED DISCRIMINATION (6th ed. 2005).



women having abortions are already mothers® and 84% will be mothers by the time they are in their
40s. Moreover, far more women give birth than have abortions each year.”

In spite of these realities, discussions concerning childbirth are noticeably absent. This is so despite the
fact that, as documented in the film “The Business of Being Born,” many pregnant and birthing women
find that they are not being given opportunities for true informed consent. Some are deprived of much
more: for example, Laura Pemberton was taken into custody by an armed agent of the state while she
was in active labor. Her legs were strapped together and she was forced to go to a hospital were she
was required to submit to a cesarean section.’ In fact, today hundreds of women who want to have a
vaginal birth after having had a previous caesarean section are finding that they are not welcome as
patients unless they agree to have a scheduled surgical delivery instead. While recognizing that child-
birth is an experience that “men cannot fully comprehend,”® legal academic John Robertson suggests
that the choice of birth attendant, location of birth, and agency in what medical procedures are used
merely reflect the “woman’s interest in an aesthetically pleasing or emotionally satisfying birth” but do
not apparently implicate any constitutional or human rights.” Policies that deny pregnant and birthing
women their rights to informed consent and medical decision making and claims like Professor Rob-
ertson’s are likely to go unchallenged as long as childbirth is not included in the discussion of gender
equality and reproductive justice.

Midwives, the people who historically attended births, are also noticeably absent from gender dis-
crimination and feminist jurisprudence courses and texts. These omissions are especially noteworthy
given that the roots of feminism, reproductive self-determination, and woman-centered healthcare are
inextricably intertwined with the history of pregnancy, childbirth, and midwifery. Legal historians ar-
gue that the genesis of the American Medical Association’s crusade against abortion was, in large part,
a crusade against midwives,® yet there is little or no discussion in gender equality texts of the laws and
regulations targeting midwives. The connection between abortion access and the regulation of mid-
wifery is made clear by cases such as Bowland’ Indeed, restrictions on abortion, like those on mid-
wifery, privilege physicians and arguably rob pregnant women of agency.

3 Allan Guttmacher Inst., In Brief: Facts about Induced Abortiphuly 2008,
http://www.guttmacher.org/pubs/fb_induced abortion.html.

Id. (Only 22% of pregnancies, excluding miscarriages, end in abortion.)
> Pemberton v. Tallahassee Mem’l Reg’l Med. Ctr., Inc., 66 F. Supp. 2d 1247 (N.D. Fla. 1999); Laura Pemberton, Address
at National Advocates for Pregnant Women’s National Summit to Ensure the Health and Humanity of Pregnant and Birth-
ing Women (January 18-21, 2007) (audio recording on file with NAPW).
% John A. Robertson, Procreative Liberty and the Control of Conception, Pregnancy, and Childériia. L. REV. 405,
451 (1983).
71d.
¥ See g., Reva Siegel, Reasoning from the Body: A Historld@erspective on Abortion Regulation and Questions of Equal
Protection,44 STANFORD L. REV. 261, 300-1 (1992). See alsdAMES C. MOHR, ABORTION IN AMERICA: THE ORIGINS AND
EVOLUTION OF NATIONAL POLICY 161-163, (1978). For a midwifery perspective, sSeeAm. Coll. of Nurse Midwives, Quick
Info: Midwives and Abortion Servicddec. 19, 2006,
http://www.midwife.org/siteFiles/education/Abortion_Services_12.06.pdf.
? Bowland v. Municipal Court, 556 P.2d 1081, 1089 (Cal. 1976). In this case, the California Supreme Court ruled that the
practice of midwifery by lay midwives was illegal under the state Business and Professions Code. The court reasoned, inter
alia, that the privacy right called upon by the landmark reproductive rights cases did not reach delivery, analogizing that if
the state’s interest in the life of the fetus could outweigh the mother’s right to terminate at the point of viability, Roe v.
Wade, 410 U.S. 113, 164-165 (1973), then the interest in the life of the fetus could also justify state regulation of whom a
woman could choose to attend her birth.



In addition, both the issue of access to abortion and the issue of access to midwifery care remain very
much alive today. For example, the Missouri Supreme Court recently addressed the issue of mid-
wifery, reversing the decision of a lower court that eliminated certification for professional midwives
and which had left them susceptible to criminal prosecution.'’ Furthermore, within months of the re-
lease of the documentary film “The Business of Being Born,”** which portrays home birth and mid-
wifery care as healthy and empowering alternatives to what the movie asserts is an increasingly
dangerous, costly and over-medicalized system of doctor-managed obstetrical care, both the American
Medical Association (AMA) and the American College of Obstetrics and Gynecology (ACOG) issued
statements decrying home births, the vast majority of which are attended by midwives.'> The AMA’s
resolution goes beyond professional guidelines. It resolves to draft model legislation, which, if adopted
by states, would likely curtail women’s right to choose to deliver outside of hospitals and could em-
power the state to punish women who do not comply with doctors’ advice regarding childbirth."
These resolutions are but the most recent incarnation of a battle over the right to control pregnant
women that has raged since long before women had any measure of legal personhood.

Articles should be ntess than 2 doublespaced typewritten pages in lengticluding footnotes. &e
tual material should be in @oint Courier or Times New Roman font; footnotes may be 4palii
Courier or Times New Roman foemd should be in Bluebook form&ease use 8.5Q40 paper with
oneinch margins on all sides.

Seewww.advocatesforpregnantwomen.dog submission guiines.

' Missouri State Medical Ass'n v. State, No. SC88783, 2008 WL 2501838 (Mo. June 24, 2008).

" THE BUSINESS OF BEING BORN (Barranca Productions 2007). For more information, see
http://www.thebusinessofbeingborn.com.

2 Am. Med. Ass’n, Resolution 205 Home Deliveriglsine 16, 2008, http://www.ama-
assn.org/amal/pub/upload/mm/471/205.doc (The initial draft of the AMA resolution targeted Ricki Lake and the film spe-
cifically.); Press Release, Am. Coll. Obstetricians & Gynecologists, ACOG Statement on Home Births (Feb. 8, 2008),
available athttp://www.acog.org/from_home/publications/press_releases/nr02-06-08-2.cfm.

Y See, e.gPemberton v. Tallahassee Mem’l Reg’l Med. Ctr., 66 F. Supp. 2d 1247 (N.D. Fla. 1999); Howard Minkoff &
Lynn M. Paltrow, Melissa Rowland and the Rights of Pregnant Worh@hOBSTETRICS & GYNECOLOGY 1234 (2004).
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WRITING CONTEST TO ADVANCE FEMINIST LEGAL SCHOLARSHIP ON THE SUBJECT OF
PREGNANT WOMEN@ CIvVIL AND HUMAN RIGHTS

National Advocates for Pregnant Womenrseeks studentvritten law review style articles positing
challenges to bans on pregnant women havingaginal births after previous caesarean sections.
The judging panel will include experts and activists igenderequality, reproductive justice and

birthing and human rights. Articles will be judged according to the strength and creativity of the
legal andysis, inclusion of race and classconsiderations clarity and style of writing, and how

well the article answers the specific question at handfhe winner will receive $1000. Second
prize is $500, and third prize is $29". The first-prize winner will also have an opportunity to
attend a conference in the field.

This challenge asks you to address the question of what statutory, constifmaiial human rights
argunents can be made to challenge the trenddashing pregnant women froimaving avagind birth

after a caesarean section (VBAC), and forcing them to undergo repeat surgery if they want to deliver
in a hospital settingThediscussiorbelav will help guide your analysis.

While recognizing that childbirth is an experience that “men cannot fully comprehend,”'* legal aca-
demic John Robertson suggests that the choice of birth attendant, location of birth, and agency in what
medical procedures are used merely reflect the “woman’s interest in an aesthetically pleasing or emo-
tionally satisfying birth” but do not apparently implicate any constitutional or human rights."> This
writing challenge offers an opportunity to address whether this view is correct.

According to many experts, vaginal delivery after previous caesarean section is a safe option for most
women, and the VBAC success rate is between 60% and 80%. The American College of Obstetrics
and Gynecology (ACOG) recommends that “VBAC should be attempted in institutions equipped to
respond to emergencies with physicians immediately available to provide care.”'® However, many
hospitals and insurers have interpreted this recommendation to mean that, unless the facility has an an-
esthesiologist and an obstetrician present around the clock to conduct an emergency caesarean, a
woman with a prior caesarean should not be allowed to go into labor. According to a survey conducted
by the lI7nternati0nal Caesarean Awareness Network, at least 300 hospitals have “banned” VBAC alto-
gether.

Although these policies are colloquially called “VBAC bans,” they are not a limitation on the services
provided by the hospital (e.g, “We don’t do cosmetic surgery here”); rather they are a limitation on

" Prize amounts may increase. Please check our website, www.advocatesforpregnantwomerediagifonpdates co-
cerning the contest, cosponsors, additional prompts, and prize awards.

'* John A. Robertson, Procreative Liberty and the Control of Conception, Pregnancy, and ChildisBtNA. L. REV. 405,
451 (1983).
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' Am. Coll. Obstetricians & Gynecologists, Vaginal Birth After Previous Cesarean Delive204 ACOG PRACTICE
BULLETIN 54, http://www.acog.org/acog_districts/dist9/pb054.pdf.

"7 Int’] Caesarean Awareness Network, Your Right to Refuse: What to Do if Your Hospital Has "BaniMBAC Q& A,
http://ican-online.org/vbac/your-right-refuse-what-do-if-your-hospital-has-banned-vbac-q (last visited August 12, 2008).



certain women(e.g. “Because you have a uterine scar, you may not give birth here unless you submit
to a scheduled caesarean section™).

In areas where there is no other hospital within a practicable distance, some women feel that they are
left with little choice but to submit to surgery that they believe to be unnecessary or deliver outside of
the hospital setting, with or without assistance.

Here are some stories from around the country:

¥ A woman in Nebraska who had birthed five children, the last via caesarean, reported
that she was told that her sixth delivery had to be by a caesarean section despite her
wishes for a vaginal birth and her doctor’s assessment that she was a good candidate for
VBAC. No nearby facilities existed that would permit her to attempt vaginal birth. She
ended up delivering at home and had a successful vaginal delivery.

¥ Oklahoma’s Physician’s Liability Insurance Corporation (PLICO) refuses to cover doc-
tors for VBAC. PLICO provides insurance for 80% of Oklahoma physicians.

¥ According to a birthing rights activist, a Maryland hospital meets ACOG guidelines for
VBAC. The hospital nonetheless has a policy banning pregnant women from delivering
vaginally after a previous caesarean section. One patient there, who had a caesarean sec-
tion 13 years ago, was told that she would have to deliver surgically even though she
has had three successful vaginal deliveries in the intervening years.

¥ Some women have contacted advocacy groups reporting that they are assured by their
providers that they will be able to deliver vaginally, only to be met by a host of objec-
tions by the doctor as the pregnancy progresses, often after it is impracticable to change
prenatal and childbirth care providers. In some cases the healthcare provider has threat-
ened to abandon the pregnant woman unless she agrees in advance to a caesarean sur-

gery.

There is no law in any state that prohibits a woman from delivering a child vaginally after a prior cae-
sarean section. Neither is there a law that prohibits a woman from giving birth in her home. Neverthe-
less, in one particularly frightening case, armed agents of the state entered a woman's home, took her
into state custody and forcibly compelled her to undergo a caesarean section.

In this case,'® Laura Pemberton scoured Tallahassee and the surrounding areas for an obstetrician who
would attend her in a vaginal birth for her fourth child after a prior caesarean delivery. She was re-
buffed by every doctor she contacted; the risk of catastrophic uterine rupture was too high, they told
her. Believing in her body’s ability to give birth vaginally, Mrs. Pemberton decided to deliver at home
rather than agree to what she viewed as unnecessary surgery. More than a day into her labor with no
sign of complications, she nevertheless worried that she was becoming dehydrated. She reasoned that
the best way to safely manage her labor would be to go to a hospital for intravenous fluids, and then
return home. Mrs. Pemberton entered the hospital expecting to receive care and assuming that she, like
other patients, had a right to informed medical decision-making, including the right to consent to or to

'8 pemberton v. Tallahassee Mem’l Reg’l Med. Ctr., Inc., 66 F. Supp. 2d 1247 (N.D. Fla. 1999); Laura Pemberton, Address
at National Advocates for Pregnant Women’s National Summit to Ensure the Health and Humanity of Pregnant and Birth-
ing Women (January 18-21, 2007) (audio recording on file with NAPW).



decline recommended medical procedures. When she arrived, she was placed on a fetal monitor that
showed that her baby’s heartbeat was strong, and that her labor was progressing, albeit slowly. How-
ever, when the obstetrician on call realized that she was attempting a VBAC, she refused to give the IV
that Mrs. Pemberton needed—unless she consented to a caesarean. Mrs. Pemberton was alerted by a
nurse that obstetricians were about to seek a court-ordered caesarean section. Without receiving the
fluids and while still in active labor, she fled the hospital out of the back steps in her bare feet.

Mrs. Pemberton made it home to continue her labor, her confidence bolstered by the baby’s strong
heart tones. Her progressing labor was interrupted by a knock at the door: it was a sheriff and the State
Attorney. They entered her home and even her bedroom, following her throughout her house to make
sure she did not flee again. They told her that she had to return to the hospital, because a court order
forcing her to undergo a caesarean section had been granted. Neighbors looked on as she was removed
from her home, still in active labor, with her legs strapped together on a stretcher. Once at the hospital,
she was allowed a “hearing” in her hospital room, with an armed sheriff, the State Attorney, and obste-
tricians crowding her room. Although a lawyer was appointed to represent the fetus, no lawyer was
appointed for her. She spoke between contractions, without the benefit of counsel, telling the judge
about the extensive research that she had done to support her decisions. Despite the fact that she could
already feel her baby’s head in the birth canal and neither she nor the baby showed any signs of dan-
ger, the obstetricians were convinced that she exposed her fetus to too much risk by continuing to de-
liver vaginally: the judge agreed. Laura Pemberton was sedated, and her baby removed via caesarean
section. Mrs. Pemberton left the state and went on to deliver four more children, including a set of
twins, vaginally.

A strong argument has been made that the bans are not justified by evidence-based research showing
that a vaginal delivery after a caesarean is inherently more dangerous than a repeat caesarean, or any
other vaginal delivery for that matter. Evidence-based research indicates that the risk that is cited to
justify these bans, catastrophic uterine rupture, is thirty times lesslikely than two other possibly fatal
complications which can happen in any delivery—premature placental separation from the uterine wall
or constriction of the umbilical cord—both of which will cause a stillbirth within minutes without sur-
gical intervention. In other words, every birth carries with it some risk of devastating consequences.
Therefore, one argument is that a hospital that is not equipped to handle a VBAC is not equipped to
handle anybirth.

Moreover, there are also risks involved in repeat caesarean sections. The overall impact on women’s
health may be negative, as the risks of a caesarean surgery are cumulative, with dramatic increases in
the rate of maternal morbidity with each subsequent surgery. Ironically, while some malpractice insur-
ance companies refuse to cover physicians who attend VBACs, a recent newspaper story reported that
some health insurance companies are also refusing to cover the costs of giving birth if the woman has
already undergone a caesarean section.'” Some women who had a surgical delivery also report that
they have been told by their physicians that they should not plan to have more than three children be-
cause of the cumulative risks of caesarean sections.

The impact of bans is widespread. These policies affect more than just the women currently looking
for a VBAC. With the rate of caesarean deliveries exceeding 35% in some places (more than twice the

¥ Denise Grady, After Caesareans, Some See Higher Insurance B08t,TIMES, June 1, 2008,
http://www.nytimes.com/2008/06/01/health/01insure.html.



rate the World Health Organization concluded would ever be medically necessary’), with no commen-
surate improvement in birth outcomes, a return to the philosophy of “once a caesarean, always a cae-
sarean” has two likely effects: more deliveries by major abdominal surgery and less maternal
autonomy.

Articles should be ntess than 8 doublespaced typewritten pages in lengticluding fodnotes. Te-
tual material should be in X@oint Courier or Times New Roman font; footnotes may be -poi
Courier or Times New Roman foaid should be in Bluebook formalease use 8.50x110 paper with
one inch margins on all sides.
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