The Rights of
QJnborn ChildrenO
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Pregnant WWomen
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Child,Owe now ssem to bein the eraof the QJnborn
Child.OPartly this is because of medicd advances
highly refined imaging techniques have made the fetus more
viaudly accessble to parents In good measure, however, the
new ega is a product of politicd shifts In 2004, Presdent
Bush dgned into law the Unborn Victims of Violence Act,
which makesit a sgparate federd offense to bring about the
deeth or bodily injury of a@hild in uteroOwhile committing
certain crimes and recogni zes everything from a zygote to a
fetus as an independent QictimOwith legd rights digtinct
from the woman who has been hamed. In 2002, the De-
partment of Hedth and Human Sarvices adopted new regu-
|lations expanding the definition of @hildOin the Sate Chil-
dren@Hedth Insurance Program Qo that a Sate may dect to
makeindividudsin the period between conception and birth
digiblefor coverage OFinally, Senator Brownback and thirty-
one cosponsors have proposed the Unborn Child Pain
Awareness Adt, a ientificaly dubious piece of legidation
that would require phydcians performing the exceadingly
rare abortionsafter twenty weeksto inform pregnant women
of @he option of choosing to have anethedaor other pan-
reducing drug or drugs adminigered directly to the pain-ca
pable unborn child.O
The legidative focus on the unborn is @amed a& women
who choose abortion, but it may dso have adverse conse
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quencesfor women who choose not to have an abortion, and
it chalenges a centrd tenet of human rightsNl namely, that
No person can be required to submit to sate enforced surgery
for the benfit of another.

The higoricd context of feta rights legidation should
make the mog fervent proponents of fetd rightsN pregnant
womenN wary. Often, in the pagt, expansons of fetd rights
have been purchased through the diminution of pregnant
women@rights Thefetd GightOto protection from environ-
mentd toxins cog pregnant women the right to good jobs
for nearly ten years before the U.S Supreme Court ruled
agang such policesin 1991, companies used Getd protec-
tionOpolidies as a bads for prohibiting fertile women from
teking high-paying blue collar jobstha might expose them
to leed. The fetd @ightOto hedth and life has cost women
their bodily integrity (women have been forced to undergo
cesrean setionsor blood trandusgion), ther liberty (women
have been imprisoned for risking harm to afetusthrough d-
oohal or drug use), and in some casesthdr lives (a court-or-
dered cesarean section probably accderated the degth in
1987 of Angda Carder, who had arecurrance of bone cancer
that had metastadized to her lung). Thefetd QightOnot to be
exposed to pharmaceuticd agents has cog pregnant women
ther right to participatein drugtridsthat hed out their only
hope of cure from lethd illnesses The vehide for these in-
fringements on pregnant women®rights has been third par-
tieCassrtionsthat they, rather than the mother, have the au-
thority to gpeek for the fetusin securing these newly defined
rights For example, employers have argued for the right to
ek for thefetusin determining when awork environment
isingppropriae for thefetus In mandating cesarean section,
the courts have goparently conduded tha the judiciary is
better postioned to gpeek for the fetusand tha a competent
but dying mother®wishes to refuse surgery are no longer
worthy of consderation. Mogt recently, a tateattorney has
teken up the cudgd for the fetus by charging awoman with
murder for her refusd to consent to a cesarean section.

It iswithin the context of thee atemptsto wrest theright
to esk for the fetus from mothersthat legidation tha will
expand the rights of the fetusN such asthe Unborn Victims
of Violence AN musgt be conddered. The act makesthein-
jury or degth of afetus during commisson of acrime afed-
ad offense, the punishment for which s the same as the
punishment . . . for tha conduct had that injury or degth oc-
curred to theunborn child®mother.® Aswritten, thelaw gp-
pears unambiguoudy to immunize pregnant women againgt
legd jeopardy should any act of thersreault in fetd harm:
ONothing in this section shdl be congrued to permit the
prosecution . . . of any woman with repect to her unborn
child.OBut Smilar gatutory guarantees proffered in the pagt
have not been decisve In 1970 the Cdifornia Legidature
created the crime of @etd murderOand pedificaly exduded
the conduct of the pregnant woman hersdf, but women who
auffered dillbirths were neverthdess prosecuted under the
gaute The prosscutor explained that Orhefetd murder law
was never intended to protect pregnant women from assaullt
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by third parties which resultsin desth of the fetus The pur-
pose was to protect the unborn child from murder.®

In Misouri cases a woman who admitted to smoking
marijuana once while pregnant and a pregnant woman who
tesed postive for cocane were charged with crimind child
endangerment on the bassof agautetha dedarestherights
of theunbornN yet = indudes an explidit exception for the
pregnant woman hersdf in language grikingly smilar to that
used in the Unborn Victims Act (othingin thissection shall
be interpreted as cregting a cause of action agang a woman
for indirectly harming her unborn child by failing to properly
carefor harsdf B). The gae argued that thislanguage did not
preclude prosecution of the
pregnant women because @he
pregnant woman isnot in adif-
ferent podtion than a third-
party who injures the unborn
childOand because her drug use
GhirectlyOendangered the un-
born child.®

Even if the higoricd record
did not contain these examples
of alegidative bat and switch,
the principles codified by the
new federd satute would be
worrisome. When laws cregste
parity between harming preg-
nant women and harming
members @f the pecies Homo
spienDof any getaiond age
(asthe Unborn Victims of Vio-
lence Act fedifies), they etab-
lish symmetry between the
rights of pregnant women and
those of fetuses In 0 doing,
they suggest a nead to bdance
rights when those rights gppear
to conflict with each other, and
potentidly to subordinate the
rights of the women to those of
the fetus But to take thissance
is not merdy to eevate the
rights of the unborn to parity
with those of born individuds
It isin fact to grant them rights previoudy denied to born in-
dividuds courts have dlowed forced surgery to benefit the
unborn, but have preduded forced surgery to bendfit born
persons In 1978 Robert McFal sought a court order to force
his cousn David Shimp, the only known compatible donor,
to submit to a trangplant. The court dedined, explaining:
@ror our law to compd the Defendant to submit to an intru-
don of his body would change every concept and principle
upon which our society isfounded. To do o would defeet the
snctity of the individud and would impose a rule which
would know no limits®@
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In thepag, expansonsd
faal rightshave diten bem
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to ek for thefdus

The Unborn Child Pain Awareness Act is yet another ex-
ample of alaw focused on the fetus that devaues pregnant
women and children and ststhe sage for further eroson of
ther human rights It mandatesthat prior to dectivetermina
tions phydcians ddiver a precisdy worded, though scientifi-
cdly quegionable, monologue that detalsthe purported pain
fdt by the fetus and dlows for fetd pain management. In 0
doing, it introduces two damaging concepts Frdg, it makes
women and abortion providers a unique dass exduded from
the g¢andard medicd modd in which counsding is provided
by a physdan who uses professond judgment to determine
wha aresonableindividud would need in order to make an
informed choice about a proce-
dure. Ingeed, legidatordjudg-
ment is subgituted for a phyd-
dan® determination of the ap-
proprigte content of counsding.

Second, it devates the rights
of themidtrimeter fetusbeyond
those of teem fetuses as well as
those of its born gblings Con-
gresshasnewer mandatedhat
mothers be told tha there may
befetd pain asodaed with fetd
<calp dectrodes or forceps ddiv-
eries Nor have doctors been
compeled to gpesk to the pan
that accompanies circumcison
or, for that matter, numerous
medical conditions for which
people are prevented from re-
cdving adequae pdliative care
Indeed, there is no federd law
cripting counsding about the
pan tha could accompany any
procedure to any child, or in-
desd any person, dter birth. So-
cety hasgenegdly rdied on pro-
fessonds to exercise medicd
judgment in crafting the content
of counsding, and on medicad
Ddieties to asure that counsd-
ing evolves as Stence progresses

While support for fetd rights
laws is now de rigueur among palitidans there is gpparently
no dmilar mandate to address the sodd isues tha truly
threatenpregnantwomenand victimiz their fetusesAl-
though gatesincreasngly are seking waysto arres and pun-
ish women who won®undergo recommended surgery or who
are unableto find drug renabilitation programstha properly
trest pregnant women and families no meaens have been
found to guarantee pad maernity leave or to proffer more
than quite limited employment protections from discrimina:
tion for women when they are pregnant. Many of our nation®
tax and sodd security polidies rather than bolgering women®
dd ganding, hdp to ensure motherg3economic vulnerabil-
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ity. Hence, the oppostion to the Unborn Victims of Violence
Act from some activigssmus be recognized asthelogicd con-
ssquence of years of having mothers bestified in words and
vilified in deseds

These arguments should not be miscongtrued as evidence
of a Gnaternad-fetdOconflict. Unless sripped of their rights
pregnant women will continueto bethe mog powerful advo-
caes for the wdlbeing of unborn children. Clashes between
therightsof mothersand ther fetusssare usad asTrojan hors:
es by those who would undermine the protections written
into law by Roe Proponents of the right-to-life agenda recog-
nize that when fetd rights expand, the right to abortion will
inevitably contract. Furthermore, the reponshilities of phys-
dansin this environment are dear and are grounded in the
prindples of professondismN primacy of patient wefare, pa-
tient autonomy, and odd judice® Those princples require
that patientdneads be placed before any Qodetd pressured
and that QatientsOdecigons about their care mug be para-
mount.3 T hese words are bright line guidepogsfor dinicians
who may a timesfed caught in abdandng act. Whether the
counterdam to a pregnant woman@right to autonomy is a
sodietd demand for drug tes resultsobtained in labor, an ad-
minigrator@request to get a court order to supersede an in-
formed woman@choice, or a colleagueSpleato consder fetd
interegs more forcefully, these principles remind us tha no
other concern should dilute physdangOcommitment to the
pregnant woman.8

The argument tha women should not lose their civil and
human rights upon becoming pregnant is predicated nether
on the denid of the concept that an obgerician hastwo pa-
tients nor on the acceptance of any st postion in theinsolu-
ble debate asto when lifebegins The courtshave provided di-
rection for those deding with the competing interests of two
paients even if one wereto concede that the fetusin thisre-
gard is vested with rights equd to tha of a born person. A
physidan who had both Robert McFal (potentid marrow re-
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cpient) and David Shimp (potentid donor) as patients may
well have shared the judgeSbdief that ShimpSrefusd to do-
nae his marow, and thereby to condemn McFal to degth,
was @noraly reprenensble OBut the dinician would ulti-
matdy have to be guided by the judge®decison to vouchsdfe
David ShimpS@sandtity as an individud. Pregnancy does not
diminish that sanctity or devatetherightsof the fetusbeyond
that of Robert McFdl or any other born person. Thus while
the obgetrician® commitment to his @therOpatient (the
fetug should be unginting, it should be 0 only to alimit st
by those, to quote Jugtice Blackman, Gvho conceive, beer,
support, and raise them.® To do otherwise would be to re-
cruit themedica community into complicity with those who
would erode the rights of women in the misguided bdief that
one can champion the hedth of children by devduing the
rightsof ther mothers
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