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Pregnant Women and Drug Use

Charles Condon and South Carolina’s Policy of Punishment Not Treatment

National Advocates for Pregnant Women

South Carolina’s former Attorney General, Charles Molony Condon, and frequent Republican candidate for statewide office, has made a career based on extremist positions. His most extreme position—edging out his advocacy of an electric sofa to expedite executions and his effort to keep the confederate flag flying above the state capitol—is his commitment to the prosecution and punishment of poor pregnant women.  Although he has repeatedly claimed that this was a policy of “last resort” that “was not punitive…not designed to put people in jail,”
 but designed to promote treatment of pregnant women with drug problems, the record makes clear that punishment was and continues to be the first and only response for many South Carolina women seeking medical help for themselves and their children. 

As State Solicitor, Mr. Condon, in cooperation with the Medical University of South Carolina—and later other hospitals across the state—set out to illegally search, then arrest and jail pregnant women with drug problems.  He claimed his basis for doing so was to stem the tide of the so-called “Crack Baby” epidemic.
  The administration of this policy was problematic from the start.  The medical community has found no scientific basis for the term “Crack Baby,” or for the many harms attributed to this drug in particular.  A letter written by the 30 leading researchers—deploring the use of exactly the kind of stigmatizing and scientifically false terms frequently used by Mr. Condon—concluded: “Throughout almost 20 years of research, none of us has identified a recognizable condition, syndrome or disorder that should be termed “crack baby.”
 

In 1989, as Mr. Condon was initiating his search and arrest protocol, not a single drug treatment program in the state had treatment for pregnant cocaine dependent women—the targets of his program.
 Nearly all of the women arrested under his policy were African-American even though drug use crosses all race and class lines.  Moreover, although Mr. Condon claimed the program was needed to protect children uniquely harmed by prenatal exposure to cocaine, and even though he described his program as being “out there protecting the children, ”
 no program was created to track or treat the children. This fact is consistent with a program that at its heart was and continues to be solely about punishing pregnant women.  It is perhaps then no wonder that the United States Supreme Court found that the policy Mr. Condon helped to initiate, violates the 4th Amendment’s prohibition on unreasonable searches and seizures.
  Mr. Condon continues to claim that “this whole program was never about maternal prosecution.  It's about fetal protection,”
 but the US Supreme court found the exact opposite, that “the immediate objective of the searches [drug tests] was to generate evidence for law enforcement purposes.”
  

Despite these findings Mr. Condon has not only vigorously defended and promoted the arrest of pregnant women, he has been dishonest in his presentation of this uniquely punitive program.  Mr. Condon, in his own writing, characterized the program as an “amnesty program”
 that offered protection from punishment for anyone willing to get treatment.  As he explained, “Either seek drug treatment or face arrest and jail time,”
 Indeed, he went so far as to say that under his program: “The only way you can go to jail is to break in.  You have to refuse to accept amnesty and refuse to accept drug treatment.”

Lori Griffin did not break in to jail.

In 1989, Ms. Griffin, an African-American woman, was arrested for distribution of drugs to a minor while she was eight months pregnant.  Prior to her arrest, she made multiple visits to the Medical University of South Carolina for prenatal care.  During the first visit, she gave blood and urine samples, but as she would later testify under oath, she was not offered or referred to any drug treatment prior to her arrest.
  Her medical records confirm that despite knowledge of her problem, health providers never counseled, referred, or provided treatment to her for this treatable condition.  Mr. Condon nevertheless claimed in a statement before a federal oversight committee that “In fact, we don’t put pregnant addicts in jail.”
  Yet, in fact, that is exactly what Mr. Condon’s office had done to Ms. Griffin, not only jailing her but also placing her in handcuffs and shackles, including “a chain that went around my belly.”
 Mr. Condon’s amnesty resulted in a chained and imprisoned pregnant woman who had gone regularly to seek health care. The shackles and handcuffs remained on while Ms. Griffin was giving birth the following month.  Mr. Condon nevertheless insists that his program “treats addicts as patients rather than as criminals.”

Saundra Whitlock did not break into jail.

Saundra Whitlock, an African-American woman, was treated as a criminal rather than as a patient.  In fact, she was arrested because of her pregnancy and addiction before she ever got treatment.  In 1989, Ms. Whitlock and her newborn baby tested positive for cocaine.  In a sworn statement, Ms. Whitlock says that she acknowledged her addiction and asked for help, but was arrested instead and was held in jail—as an accused criminal not a patient—for three months.

Sandra Powell did not break into jail.

Sandra Powell, an African-American woman, was also arrested in 1989, at MUSC.  Ms. Powell had been receiving prenatal care at MUSC without ever being offered drug treatment.  She would later testify under oath that she would have accepted drug treatment had it been offered.
  In fact, Ms. Powell’s medical records indicate that while the hospital was aware of her cocaine use during her pregnancy
 there was no offer of treatment prior to—or on the day of—the delivery.  Medical records do indicate, however, that on the day of the delivery, October 13th, the hospital staff would notify the police and coordinate her in hospital arrest at the time of her discharge.
  Ms. Powell was arrested just hours after giving birth, while she was still bleeding and in pain.  

Ellen Knight did not break into jail.

Less than one month after Ms. Whitlock, another African-American woman, Ellen Knight, was arrested under similar circumstances.  Ms. Knight, who had been receiving prenatal care at MUSC, was arrested after her newborn son tested positive for cocaine.  Ms. Knight was never offered any substance abuse treatment.
  After the delivery, she was led to believe that she was being released from the hospital.  Based on this belief she called her older sons to come pick her up and bring her some clothes.
  Upon her sons’ arrival, Ms. Knight was arrested.  Police wheeled her out of the hospital in front of her sons, in handcuffs, while she was still bleeding and wearing only a hospital gown.
  Ms. Knight later sought out drug treatment on her own.  She contacted Charleston County Substance Abuse, but it turns out “they didn’t have a program set up in November of ’89 for this type of thing.  I had to wait until January.”
  

Given these facts it is difficult to believe Mr. Condon’s repeated claims to the press, public, and congressional leaders that the only women arrested were those who refused treatment.  Mr. Condon likes to characterize his policy as “a program that used not only a carrot, but a real and very firm stick,”
 but for these women—all of whom reached for the carrot—there was only Mr. Condon’s stick.  

In a federal civil rights law suit brought by Ellen Knight, Sandra Powell, Lori Griffin and other MUSC patients against Mr. Condon and the hospital, Mr. Condon’s own attorney, Robert Hood, admitted that “. . . when the Policy was first initiated, a positive test was immediately reported and the patient was arrested.”
  In other words–neither treatment nor amnesty played any role whatsoever in the policy as originally conceived of and implemented by Mr. Condon.  When the Supreme Court handed down its decision, the Court’s own recitation of the facts noted that “when the policy was in its initial stages, a positive test was immediately reported to the police, who then promptly arrested the patient.”
  

Despite his own attorney’s admission and the findings of US Supreme Court, Mr. Condon continues to insist that the only women ever arrested under the policy are those who “choose not to avail themselves of the help.”
 Moreover, Mr. Condon’s claim that if women get help “there is no arrest, no prosecution, no record of arrest”
 is also manifestly untrue. 

The lead plaintiff in the US Supreme Court case, Crystal Ferguson, provides a good example of Mr. Condon’s mythmaking.  Ms. Ferguson gave birth to her baby in August of 1991, nearly two years after the policy’s inception.  Ms. Ferguson had tested positive for cocaine in June of 1991. The hospital told her she must enter the hospital’s inpatient treatment program or face arrest. This “program” was part of the hospital’s in-paitnet psychiatric ward.  When the policy was first initiated it refused to take pregnant women.  Now, in 1991, it accepted pregnant women, apparently for at least as long as Medicaid would reimburse the hospital, but had no specialized treatment for women. Ms. Ferguson, who consistently indicated her interest in—and willingness to go to—treatment, had two older children at home who needed her care.  She refused to enter the inpatient program and abandon her two sons.  She asked for a referral to an outpatient program which she readily agreed to attend.
 Only after she had delivered, was Ms. Ferguson given information about an outpatient treatment—even as a warrant was being issued for her arrest, because of her refusal to abandon her existing children and enter the particular inpatient program arbitrarily selected for her.
 Once Ms. Ferguson had been given information about the outpatient program, she herself secured an appointment for evaluation and treatment. This appointment was scheduled to begin the same day she was arrested.  In fact, she voluntarily went to the police station to address the warrant an hour before her first treatment appointment.  The police arrested her, preventing her from making it to the very treatment Mr. Condon claims was the real goal of the policy.
 

South Carolina’s policy of arresting—rather than treating—pregnant women was not limited to Charleston.  There are women from across the state whose cases refute Mr. Condon’s claim that treatment not arrest is the purpose of his policies. 
In 1992, Cornelia Whitner, of Pickens County, was an addict in need of treatment.  Mr. Condon would have us believe that under his policy, as a pregnant addict, Ms. Whitner lucked out by finding herself in a state that would give her the help that she so desperately needed.  Not only would Ms. Whitner have taken treatment had it been offered to her, she practically begged for it.  In response to questions about her drug history, she told Judge Frank Eppes, “I need some help, your honor.”
  During that same court appearance, Ms. Whitner’s attorney, Cheryl Aaron, told the court, “She [Ms. Whitner] indicates that she has not used drugs since before the child was born in February, but she believes that she needs some in-patient help to remain that way.”  Judge Eppes disagreed, stating, ““I think I’ll just let her go to jail.”
  Surely, at that point, Mr. Condon stepped in and petitioned Judge Eppes to cooperate with his groundbreaking policy, right? 

Wrong.

When Ms. Whitner contested the criminalization of her pregnancy and her disease, Mr. Condon, now acting as the state’s Attorney General, fought her all the way to the State Supreme Court.  Even as he fought to keep Ms. Whitner, a woman who had pleaded for treatment, in prison; Mr. Condon continued to portray his policy as one of amnesty with statements such as: “We offered immunity from prosecution, free medical services for the mothers and their babies, and free access to a drug rehabilitation program.”
 That Mr. Condon would make such an assertion, in writing—as Ms. Whitner, a woman whose case directly contradicts that statement was being prosecuted—speaks to his dishonest representation of the program.  In fact, according to Louise Haynes, former Director of Offices of Women’s Services at the then South Carolina Commission on Alcohol and Drug Abuse, the treatment options at the time of these women’s arrests were “inadequate to meet the needs of the women referred through the interagency policy.”
  

In spite of Mr. Condon’s misrepresentations, he succeeded in ensuring that a woman who gave birth to a healthy baby would spend 8 years in jail at taxpayers’ expense. The Court found in favor of the State, declaring that viable fetuses are “persons,” and as a result, the state’s criminal child endangerment statute applied to a pregnant woman who used an illicit drug or engaged in any other behavior that might endanger the fetus.
 

For Mr. Condon, it was a victory—but for the women and children of the state it was a disaster.  Following the Whitner decision, infant mortality began to increase for the first time in nearly a decade.
  South Carolina has one of the highest infant mortality rates in the nation,
 African-American babies in the state are more than twice as likely to die during the first year of life as white babies are,
 and significantly fewer African-American Women receive adequate prenatal care when compared to pregnant white women.
  Participation by both African-American men and women in drug treatment has decreased considerably.
 

In 1998, instead of admitting that there never was any treatment offer attached to the arrests in the state, Mr. Condon created a protocol, bearing Ms. Whitner’s name.  It details procedures for identifying and arresting other pregnant drug using women who sought health care.  The protocol, among other things requires hospitals to set up joint committees to review cases in which pregnant women test positive for certain illegal drugs.  These committees are supposed to consist of members of the Hospital Staffs, Department of Social Services and the Solicitor’s Office.  The protocol also purports—like his earlier MUSC plan—to offer the possibility of treatment first. The last line of Condon’s plan concluded:  

It is essential that we tap into this existing partnership [between the department of Social Services and Department of Alcohol and other Drug Abuse Services] and other existing programs to provide full service treatment before embarking upon or seeking criminal prosecutions.”
   

Mr. Condon however adopted this so-called “amnesty” program even as he admitted that the treatment women needed simply did not exist in the state.  As he explains in his own words: 

Though the Department of Alcohol and other Drug Abuse Services authorities provide some state and federally mandated prevention, intervention and treatment services, a wide array of treatment serves are desperately needed in every community in the state.”

With that statement, Mr. Condon admitted that his policy had advanced no further from where it was in 1989, when pregnant women and new delivered mothers were taken out of MUSC—some still bleeding—in chains and shackles. A 1998 review of all types of drug treatment in the state confirmed Mr. Condon’s candid assessment of the unavailability of treatment.  The report concluded that treatment for South Carolina’s “women, and pregnant women in particular, remain underserved.”

While Mr. Condon continued to portray his program as one that emphasized treatment
 still other women in desperate need of compassion and help were arrested rather than offered appropriate treatment.  In 1998, Nikki S., of Horry County
, was arrested after she suffered a stillbirth.  Ms. S. had apparently attempted suicide on her 21st birthday.  She was severely depressed and used whatever was available to her including Tylenol, beer and cocaine to try to end her own life.  She suffered seizures and was taken to the hospital.  An emergency c-section was performed but the fetus did not survive.
  Department of Social Services records indicate that a member of the Conway Hospital staff notified the police about Ms. S. case three days before she was given even a passing referral to treatment.  By then it was too late, as the wheels of  punishment were in motion—the police were already procuring a warrant for her arrest.  Before she was ever interviewed by a psychiatrist she was being formally interrogated by a police officer.
    

Despite a practice of arresting pregnant women with drug problems without any connection to treatment, Mr. Condon continued to bang the drum for his state’s policy.  During a 2001 television appearance, Mr. Condon described prosecuting pregnant women as a “last resort.”
 Mr. Condon insisted that “the criminal prosecution is really only used to coerce them, much like the drug courts, into free drug treatment.”

In 2002, Bertha Sims was arrested for giving birth to a baby who tested positive for drug residue.  Ms. Sims was prepared to accept treatment, but none was ever offered.  In fact, Ms Sims’ attorney wrote—in a sworn statement—that the Solicitor did not “extend any offer of treatment as an alternative to incarceration to Ms. Sims, either directly or through me as her attorney.”
 As Ms. Sims remained incarcerated, the Solicitor still did not “provide any information about any ‘amnesty program.’”
 Ms. Sims’ attorney not the solicitor’s office and not the hospital engaged in extensive efforts to find a treatment program that would take her.  One of the few programs in the state that could provide her with treatment originally refused to take her because she could not bring her infant with her. While imprisoned on the criminal charge, Ms. Sims’ child was put in foster care. Through aggressive advocacy, however, her attorney was able to get her into the program. When she completed that treatment, the charges against her were finally dropped.  The Solicitor’s office then, in effect, took credit for the treatment it had obstructed through the immediate arrest and imprisonment of Ms. Sims, claiming that the charges were dropped because “Ms. Sims successfully completed the attorney general amnesty program.”
   

Of course, there is no amnesty program.  There never was.  Mr. Condon’s statewide program has no legal authority.  It is not the result of legislation nor is it even a regulation.  The state legislature in 1998 reviewed the protocol and refused to endorse it, but did emphasize a need for adequate treatment options for pregnant women.
  Requests to various hospitals and state solicitor’s offices for their local plans to implement the protocol have found that committees do not exist and that hospitals have protocols for collecting evidence against the women but not for referring them to treatment.
 The only part of the protocol that is operational is the arrest portion.

Rather than a tool for punishing those women who will not get help for themselves, Mr. Condon’s policy has been a tool for punishing women who have actually stopped their drug use and taken responsibility for their children. In 1992, Malissa Crawley, of Anderson County, gave birth to a baby who tested positive for cocaine.  She was charged with unlawful neglect of a child for being pregnant and having a drug problem.  Ms. Crawley pleaded guilty to child endangerment and was given a five-year suspended sentence and probation.  In 1994, however Ms. Crawley was being assaulted by her boyfriend.  She called the police.  They did not as she had hoped protect her and simply arrest her batterer.  Instead the police arrested both she and her boyfriendWithout advice of counsel, Ms. Crawley—who between arrests had conquered her addiction—pleaded guilty to the domestic dispute.  While that crime carried only a possible 30-day sentence, the guilty plea reinstated the five-year sentence she had received for her prior drug problem.  Therefore, Ms. Crawley—off drugs, working and caring for her children—was sent to prison to serve out her five-year sentence for being pregnant while having a drug problem.  Mr. Condon could only say “this case does not follow the guidelines of the program.”
  Deborah Frank, a Boston Medical Center pediatrician, notes: “Certainly one cannot claim you’re helping the children by incarcerating the mother.”
  But, Mr. Condon, who claims to treat mothers and protect children, said of the incarceration of drug-free mother of three Malissa Crawley, “My heart does not bleed for her.”
  

Perhaps the saddest case of all the women arrested under the state’s punitive policies is Regina McKnight.  Ms. McKnight, a low income African-American woman with a drug problem, suffered a stillbirth at Conway hospital in Horry County, in 1999.  Based on the precedent set in the Whitner case—that in South Carolina fetuses are “persons” under the child abuse statutes—Mr. Condon’s policy reached a new level.  Like the women before her, Ms. McKnight was not offered treatment for her substance abuse problem prior to the hospital contacting law enforcement officials.  Hospital records document that Child Protective Services and the Solicitor’s office were contacted without any offer of treatment.  Unlike the other women, Ms. McKnight was not simply charged with a child endangering or a distribution charge; Ms. McKnight was charged with “depraved heart” murder for death by child abuse.  She was convicted by a jury in fifteen minutes, and sentenced to twelve years in prison.  No one in the case thought she had any intent of losing the pregnancy, and national experts and organizations that reviewed the record concluded that the stillbirth was not caused by her drug use. 
 Ms. McKnight currently resides in Leath Correctional institution, a level three facility, which means it is one of the state’s “high security institutions designed primarily to house violent offenders.”
   Ms. McKnight is not scheduled to be released until August 29th, 2010.  

Mr. Condon’s Legacy

In Mr. Condon’s years of elected office there is no evidence that he used his positions of authority and influence to advocate for additional drug treatment funding—instead he claimed it was freely available when he knew it was not. South Carolina spends fewer state dollars on drug treatment than any other state in the country.
 In 2000, the state was only able to treat approximately 52,000 of the 310,000 South Carolinians identified as having substance abuse problems.
  Decades of research have established that a variety of treatment methods are successful for treating people who are addicted to alcohol and other drugs.  The most recent national surveys have also confirmed the effectiveness of treatment programs.
  According to the Bureau of Justice Statistics, the cost of effective treatment ranges from $1,800 to $6,800 per year while the national average cost of incarceration is over three times as much—20,805 per year.
  If McKnight serves her full sentence—the state will have spent over $150,000 to imprison her, a far greater cost that providing her with treatment and other social welfare services she might have needed.

The South Carolina Department of Alcohol and Other Drug Abuse Services (“DAODAS,”) which was created as a cabinet-level department in 1993,
 is currently facing severe budget cuts; DAODAS and its local provider network have received the largest proportional state funding cut of any agency, amounting to a loss of 50% of funding or $5.5 million since May 2001.
 This is so despite the evidence that every dollar spent on treatment of addiction saves  $7.46 dollars per taxpayer each year by decreasing hospitalization, incarceration, crime, and other public costs.

To address these cuts, the agency has had to streamline its service delivery programs, reduce incidental costs such as out-of-state travel and regionalized trainings, and lay off at least 15 employees.  In addition, to compensate for the loss of state funds, it increased its FY2003 billing to the Medicaid program for clients enrolled in that program for the fifth consecutive time.  The department now relies on the federal Substance Abuse Prevention and Treatment Block Grant along with Medicaid billing to cover the bulk of its operating costs.
 

To this day South Carolina does not have a single family treatment program – in or out patient – that would allow a woman to obtain appropriate treatment with all of her family members.  Moreover, new arrests are occurring and Solicitor Trey Gowdy seems to have stepped into Mr. Condon’s footsteps arresting pregnant women and new mothers and urging area hospitals to turn in pregnant patients rather than working to increase desperately needed treatment services.

Finally, far from being limited to women who use drugs, Mr. Condon’s legacy extends to all pregnant women who risk harm to their fetuses and who suffer stillbirths. As the Chief Solicitor for Horry County declared: "Even if a legal substance is used, if we can determine you are medically responsible for a child's demise, we will file charges."
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